IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VWESTERN Dl VI SI ON

UNI TED STATES OF AMERI CA
Pl aintiff,

VS. No. 04-20017-DV

RANDE LAZAR, M D., d/b/a

OTOLARYNGOLOGY

CONSULTANTS OF MEMPHI S,
Def endant .

N N N N N N N N N N

ORDER GRANTI NG | N PART AND DENYI NG | N PART DEFENDANT’ S OWNI BUS
DI SCOVERY MOTI ON (Doc. No. 72)

Before the court is the omibus discovery notion of the
def endant, Rande H. Lazar, filed August 27, 2004, asking the court
to order the governnent to do the following: (1) identify all
docunents it intends to use inits case in chief; (2) identify al
co-schenmers and co-conspirators; (3) identify all statenments of co-
conspirators and all other persons whose statenents the governnent
intends to offer at trial against the defendant as his own; (4)
make early di scl osures of all Rul e 404(b) evidence; (5) inmmediately
disclose all Jencks material; (6) provide a witness list to the
defense; (7) disclose all electronic surveillance, regardl ess of
medi a, of Dr. Lazar or his attorneys, including all conmunications
bet ween or anong Dr. Lazar or his attorneys; and (8) preserve al

agents’ rough notes, and draft reports and affidavits. This notion



was referred to the United States Magistrate Judge for
determ nation. For the reasons that follow, the notion is granted
in part and denied in part.

1. Request for ldentification of Case-in-Chief Docunents

Lazar noves that the government be ordered to immediately
identify all its case-in-chief docunents. Because the governnent
has produced approximtely 100,000 pages of docunents, Lazar
contends that identifying which docunents the governnent intends to
use inits case-in-chief is equivalent to searching for a needle in
a haystack. Gting no Sixth Grcuit precedent, Lazar argues that
Rule 16(a)(1) of the Federal Rules of Crimnal Procedure and
fundanmental fairness dictate that his request should be granted.

The governnent contends that Rule 16 only requires the
government to permt the defendant “to inspect and copy
docunments . . . if the itemis within the governnment’s possession

and the governnent intends to use the itemin its case-in-
chief at trial.” Fed. R Cim P. 16(a)(1). According to the
government, the rule does not require that it provide a list of all
t he docunents it intends to use at trial; rather, it only requires
that the defendant be allowed to inspect and copy the docunents.
The governnent has not cited any relevant Sixth Crcuit authority
to support its contention that it should not be required to

identify its case-in-chief docunents.



G ven the volum nous anmpbunt of docunents in this case, the
governnent’s analysis of Rule 16 begs the question. |In order to
al l ow the defendant a meani ngful opportunity to copy and inspect
the itens the governnment intends to use in its case-in-chief, it
only seens fair that the government identify which docunents it
intends to use. There is no reason why Lazar should have to wade
through a mre of docunments which will not be used by the
government in its case-in-chief. It appears to the court that this
will be a |l engthy, document-intensive trial and therefore there is
a need to identify which docunents the government will rely on in
its case-in-chief. Accordingly, the governnent is ordered to
identify all docunments in which it intends to use in its case-in-
chief at |east sixty (60) days before trial.

2. Request for Identification of all Co- Scheners and Co-
Conspi rators

__ lLazar noves that the government be required to disclose the
identity of all wunindicted co-scheners and co-conspirators.
Despite the fact that Rul e 16(a) does not require disclosure, Lazar
argues that this information will allowthe defense to organize its
revi ew of the 100, 000 pages of documents produced by t he gover nnent
inthis case which will allowhimto avoid any unnecessary surprise
at trial.

The governnent contends that Lazar’s request is nothing nore



than an attenpt to secure a witness list and that due process does
not require the government to reveal the names of its w tnesses
before trial. Lazar states, however, that he is not invoking due
process or claimng any entitlenment to such information; rather, he
sinply argues that the circunmstances of this case justify granting
hi s request.

The court disagrees with Lazar’s contention. The court’s
reasoning is quite sinple. The indictnment does not charge Lazar
with a conspiracy. |Instead, the superseding indictnment contains
120 counts chargi ng Lazar individually wth devising and executing
a scheme to defraud and obtain noney from health care benefit
progr amns. Therefore, there are no co-conspirators to be
identified. Simlarly, there are no co-scheners to be identified,
and if there were, Lazar has provided no | egal authority that woul d
bind the court to grant his request. Lazar’s request for
di scl osure of co-scheners and co-conspirators is denied as noot.

3. Request f or I dentification of al | Statenents  of Co-
Conspirators and & her Persons

Lazar noves that the governnment be required to identify all
statenents of co-conspirators or other persons that constitute
statenents of Dr. Lazar hinself pursuant to Fed. R Evid. 801(d)(2)
whi ch the governnent intends to offer at trial. The governnent

responds by claimng that it is unable to determ ne what Lazar is



actual Iy requesti ng.

Again, Lazar has requested statements that do not exist.
There are no co-conspirators in this case because there is no
charge of conspiracy pending. Therefore, Lazar’s request for
statenents nade by co-conspirators is denied as noot. Lazar has
cited no authority which suggests that he is entitled to statenents
of “other persons” that constitute statenments of his owmn. As such,
this request is al so denied.

4. Request for Early Disclosure of Al Rule 404(b) Evidence

Lazar noves for the early disclosure of all evidence of any
al l eged other crimes, wongs, or acts which mght be adm ssible
under Fed. R Evid. 404(b). Because of the potential of
prejudicial error in allowing inproper 404(b) evidence, Lazar
contends that by granting his request, both parties will have anpl e
opportunity to prepare and respond to any notion in |limne that
Lazar plans to file if the governnent seeks to offer such evi dence.
The government does not object to this request, but asks the court
to allow it to turn over such evidence five (5) days prior to
trial.

After considering the basis for Lazar’s notion, the court
finds that such evidence shoul d be turned over at |east sixty (60)
days prior to trial. Because Lazar has made a request for 404(b)

evi dence, the governnment has “to conply with the notice requirenent



of Rule 404(b) whenever it discovers information that neets the
previous request.” United States v. Barnes, 49 F. 3d 1144 (6th G r
1995.) This includes infornmation | earned after the date set by the
court for conplying with the initial request.

5. Request for Early D sclosure of Jencks Mteri al

Lazar noves that the governnent i mredi ately produce all Jencks
material. Due to the conplexity of this case, Lazar argues that it
is only fair that his request be granted so that he wll have
sufficient time to investigate the wtnesses’ allegations, to
devel op relevant and contrary evidence where necessary, and to
avoid surprise at trial.

Lazar contends that where there is no potential for threats or
intimdation of witnesses by the defendant, then the court has the
i nherent authority to order early Jencks di sclosures. Lazar cites
United States v. Narciso, 446 F. Supp. 252, 270 (E.D. Mch. 1977),
for the proposition that courts have inherent power to allowearly
Jencks disclosures not limted by statute to i nsure due process of
law, that effective assistance of counsel is provided, and that
crimnal trials are fair and efficient. The court in Narciso
stated, however, that this inherent “power has traditionally been
used sparingly.” 1d. The Narciso case, as the court noted,
presented a “truly extraordinary situation” because of the

conplexity of the issues to be presented at trial and t he nunber of



W t nesses who were to be called at trial. Id. The court concl uded
that early disclosure of Jencks material was necessary because “an
overtly strict adherence to the Jencks Act raise[d] potential
deprivations of due process and effective assi stance of counsel.”
| d.

Lazar has attenpted to anal ogize his situation to the one in
Narci so. Lazar asserts that this too is a conplex case wth
conplicated allegations in an area of Ilaw wth nunerous
regul ati ons. He points out that there will be a nunber of
w tnesses, including hundreds of patients and many representatives
fromthe twenty-five plus insurers listed in the indictnent. |In
addi ti on, defense counsel represents that Lazar will not intimdate
or make threats to the governnment’s witnesses if they were to
becone known.

The governnent agrees with Lazar that the underlying function
of Jencks is to protect potential witnesses fromthreats of harm
but argues that even where threats are unlikely, the court is not
allowed to ignore the mandates of the statute by allowng early
di scl osure. The Jencks Act, codified as 18 U S.C. 8§ 3500(a)
states: “In any crim nal prosecution brought by the United States,
no statenment or report in the possession of the United States which
was nmade by a Governnent wi tness or prospective Government w tness

(other than by the defendant) to an agent of the Governnment shal



be the subject of subpoena, discovery, or inspection until said
witness has testified on direct exam nation in the trial of the
case.” (enphasis added). |In accordance with this rule, the Sixth
Circuit, along with the other circuits, has held that the
government has no obligation to disclose, and the trial court has
no di scretion to conpel disclosure of Jencks Act material before a
witness testifies. United States v. Algie, 667 F.2d 569 (6th Gr
1982); U. S v. Canpagnuolo, 592 F.2d 852 (5th Cir. 1979); U S. V.
Spagnuol o, 515 F. 2d 818 (9th Cr. 1975); U S. v. Feinberg, 502 F. 2d
1180 (7th GCr. 1974); US. v. Cottlieb, 493 F.2d 987 (2nd Cir.
1974) .

Wile the court is synpathetic to Lazar’s argunent, the
Narci so case appears to be limted to the extraordinary
ci rcunst ances present in that particul ar case. The court is unable
to | ocate and Lazar has not provi ded any ot her case besi des Narci so
t hat supports his contention. Furthernore, Lazar has failed to
sufficiently identify howearly disclosure in his case will protect
the interest of due process, effective assistance of counsel, and
the fair and efficient disposition of this crimnal trial. Thus,
in accordance with the weight of authority, including that of the
Sixth Grcuit, Lazar’'s notion for early disclosure of Jencks
material is denied.

It should be noted that this decision is not to be construed



as di sapproving of the practice of voluntarily turning over Jencks
material before the statutory requirenent. In fact, this court
encour ages the governnent to disclose Jencks material early where
f easi bl e.

6. Request for Governnent’s Wtness List

In his notion, Lazar requests the imediate production of a
list of nanes and addresses of all w tnesses the governnent intends
to call at trial. Lazar concedes that the United States Code or
t he Federal Rules of Crimnal Procedure do not explicitly allow him
pre-trial access to the governnment’s w tness |ist. However, he
contends that it is in the court’s general discretion to conpel the
government to produce a witness |ist.

Respondi ng to Lazar’s argunent, the governnent cites severa
cases which stand for the proposition that a defendant is not
entitled to or has no right to a list of the governnent’s
wi t nesses. The governnent is correct inits analysis that thereis
no absolute right to the governnent’s wtness list, but what it
has failed to address in its response is the discretion that the
court has to conpel production.

It is well established that a court, in its discretion, may
order the governnent to produce a witness list. U S. v. Cannone,
528 F.2d 296 (2nd Gir. 1975); U S v. Jackson, 508 F.2d 1001, 1005-

1008 (7th Gr 1975); U. S. v. Mirphy, 480 F.2d 256, 259 (1st Cr



1973); U.S. v. Jordon, 466 F.2d 99 (4th Cr. 1972). As noted by
the Second Circuit in United States v. Cannone, conceal ment of
witness identities 1is necessary in some cases. This is
particularly true in cases charging crinmes of violence or in cases
where witnesses are likely to be threatened if the they proceed to
testify at trial. In light of the fact that defense counsel has
represented to the court that Lazar will not seek to intimdate
wi tnesses nor has he done so since the beginning of the
government’s investigation, the court finds that this case is not
one of those cases which require conceal nent of the identify of
wi t nesses. Furthernore, the governnent has offered no legitinate
grounds for concealing the nanmes of its wtnesses. Accordingly,
t he governnent is ordered to produce the nanmes and addresses of its
W tness at |east sixty day (60) before trial.

7. Request for Disclosure of Electronic Discovery

Dr. Lazar noves that the governnent disclose all electronic
surveillance of hinself or his attorneys, including all
conmuni cations between him and his attorneys. The gover nnent
responded by stating that there is none to disclose.

Lazar has since filed a separate notion to clarify what the
government neans by “There is none to disclose,” and the court has
granted the notion. Thus, at this tine, this notion to conpel the

government to disclose electronic surveillance is denied as noot

10



wi t hout prejudice.

8. Request for Preservation of Agents’ Rough Notes, and Draft
Reports and Affidavits

_ lazar’s final request is that the governnent be ordered to
preserve all of its agents’ rough notes, and draft reports and
af fidavits. The governnent responds by stating that it has no
obligation under Sixth Circuit lawto provide such material. This
response overl ooks Lazar’s true request. Lazar does not ask that
t he governnment provide himw th these docunents, only that they be
preserved. The court sees no harmin requiring the governnent to
preserve the notes and the governnment has not objected to Lazar’s
request for preservation. The government is therefore ordered to
preserve all agents’ rough notes, and draft reports and affidavits.

I T 1S SO ORDERED t his 2nd day of Decenber, 2005.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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